360-type Agreement for Record Sales, Live Work, Brand Rights and Merchandise

THIS DOCUMENT CONTAINS AN IMPORTANT AGREEMENT WHICH IS LIKELY TO AFFECT YOU ON A LONG TERM BASIS.  BEFORE SIGNING YOU SHOULD BE SURE THAT YOU UNDERSTAND ITS CONTENTS AND THAT YOU WISH TO BE BOUND BY IT.  WE REFER YOU PARTICULARLY TO CLAUSE 14.11 AND AGAIN STRESS YOU SHOULD TAKE LEGAL ADVICE FROM AN INDEPENDENT EXPERT. YOU CONFIRM THAT YOU ARE OVER EIGHTEEN YEARS OF AGE.
FROM:

[name of label] of [address of label] (hereinafter called “us”/”we”)
TO:

[names of band members] pka [name of artist] of [address of artist] (hereinafter jointly and severally called ”you”/”the Artists”)
DATE: [date]
Dear [name of band members]
The following shall constitute the agreement between you and us in respect of our exclusive right to the products of your activities as recording artists for exploitation by us and through others on the terms of this Agreement.
1.
DEFINITIONS AND INTERPRETATION
In this Agreement the following terms shall where the context so requires or admits have the following 
meanings attributed to them below and elsewhere herein:

1.1
"Act" means the Copyright, Designs and Patents Act 1988 (as the same may be re-enacted, varied or modified).
1.2
"Album" means Masters sufficient and suitable to comprise a physical carrier of sound recordings of not less than forty five (45) minutes playing time when played at the correct speed and not less than twelve (12) Tracks.

1.3
“Artist Website(s)” means any website, channel and social networking site relating to the Artists.
1.4
“Controlled Compositions” means any Title (including its words and/or the music) written and/or composed in whole or part by you and any Title owned or controlled directly or indirectly in whole or part by you and/or any company furnishing your services and/or any entity affiliated with one or more of the previously mentioned entities or in which one or more has a direct or indirect interest.
1.5
“Delivery” means the physical delivery to and acceptance in writing by a director of [name of label] of all of the Delivery Materials.   The verb “Deliver” (in all conjugations and tenses) is construed accordingly. In the event that you have not received any notification from us that the Delivery Materials have not been Delivered within fourteen (14) working days of the physical delivery thereof in accordance with the terms hereof then you shall be entitled to serve written notice on us requesting confirmation as to whether or not the Delivery Materials have been Delivered to us.  In the event that we do not notify you in writing within seven (7) working days of our receipt of your notice of any reasons why the Delivery Materials have not been Delivered then the Delivery Materials shall be deemed to have been Delivered without prejudice to our right subsequently to reasonably require you to fulfil any missing element of Delivery but not so as to delay or affect our payment and release obligations triggered on Delivery.
1.6
“Delivery Materials” means:
a. the original Masters and multi track tapes and all computer software applicable thereto;
b. realtone edits of each Track for use in connection with mobile applications (such edits to be mutually approved by you and us);
c. instrumental versions of each Track reasonably required by us;
d. sample clearances (or your written confirmation that the Masters contain no samples);  
e. all information, consents and clearances required by us for the manufacture and distribution physically and digitally of Recordings§ including publishing information, performers’ consents and all credits; 
f. artwork required by us for use on or in connection with any Recording, Film  or Artist              Website (“Artwork”) and all related consents (to the extent you are responsible for                  supplying the same and in relation to Artwork required under this clause 1.6 in relation to such Album only and if the first Single from such Album has been chosen hereunder at such time then the Artwork in relation to that); and
g. all other materials reasonably required by us.
1.7
“Film” means an audio-visual recording made before (including, but not limited to, those made under the Prior Agreement) or during the Term on any medium (including, but not limited to, a computer programme) from which a moving image may by any means be produced and which embodies a Recording and/or a performance of the Artists with or without other material and includes, but is not limited to video clips and programmes.
1.8
“Master” means a fully mixed edited two track stereophonic digital Recording which is suitable for the purpose of making physical or digital carriers of sound.
1.9
“Minimum Commitment” means Masters recorded during the Period (as defined in clause 3 below) in which they are Delivered (the content of which complies with the provisions of clause 4) sufficient to comprise:



In the First Period:
one Album (“the First Album”)



In the Second Period:
one Album (“the Second Album”)



In the Third Period:
one Album (“the Third Album”)



In the Fourth Period:
one Album (“the Fourth Album”)



In the Fifth Period:
one Album (“the Fifth Album”).
1.10
“Net Profits” means gross earnings (exclusive of Goods and Service tax, and similar taxes) arising directly, solely and identifiably from any and all exploitation of the Recordings and Films as received by us in Australia less any and all costs fees expenses and monies paid by us pursuant to this Agreement including without limitation the following:-
a. all recording costs including without limitation those incurred in the production of and/or re-recording and/or mixing and/or remixing of Recordings, Masters and Films including editing costs for different formats and configurations and digital purposes and mastering costs and union payments, authoring and conversion costs; 
b. any and all tour support; 
c. all costs fees and expenses paid in connection with the manufacture sales distribution and promotion marketing advertising and exploitation of Recordings and Films;
d. all mechanical reproduction royalties and synchronisation fees payable to the owner of the copyright in any composition embodied on any Recording or Film; 
e. all legal accounting and other professional fees incurred in relation to any connected dispute or agreement other than our legal fees for the negotiation of this Agreement; and
f. all advances fees royalties and other monies payable to any third party in respect of Recordings and Films including but not limited to all advances fees royalties and monies payable to any individual producer, mixer, re-mixer, engineer or programmer.
Our own office overhead expenses and salaries shall not be deductible as a cost or expense.
1.11
“Pipeline Income” means your share (calculated in accordance herewith) of Net Profits earned by you which are identifiable and attributable to the Recordings and has been received by us but which has not yet been accounted to you.
1.12
“Recording” means any sound recording made before (including, but not limited to, those made under the Prior Agreement) or during the Term embodying the Artists’ performance.
1.13
“Single” means a physical record containing not more than four (4) Tracks.
1.14
"Term" means the First Period together with, if applicable, the Second Period, the Third Period, the Fourth Period and the Fifth Period as set out in clause 3 below. 
1.15
"Territory" means the World and the Solar System.
1.16
“Title” means a musical and/or literary work whether or not previously published comprising words and/or music.
1.17
“Track” means a Recording which reproduces one Title whose playing time is not less than two and a half (2½) minutes when played at its correct speed.
1.18
“Website Revenues” means our actual receipts (if any) solely, directly and identifiably attributable to:
a. the sale of merchandise and concert tickets through orders placed on an Artist Website; and
b. any other ancillary flat fee income arising from Artist Websites including, but not limited          to, income from the leasing of commercial advertising space to third parties, hyperlinks to and banner and other advertisements for other non-competing websites or organisations and/or the placement on an Artist Website of “e-commerce” websites owned or controlled by persons other than us or any of our licensees but excluding income which is derived from the exploitation of Recordings, Films or from mobile applications  

less all costs incurred in building, hosting, developing, serving and maintaining an Artist Website, rights management costs, commissions, discounts, rebates, referral fees, credit card charges, taxes, levies or similar charges paid by or levied upon us in respect of such revenues. 

100% of all website development and maintenance costs are recoupable from Website Revenues. Income derived from the exploitation of Recordings and Films (whether by means of physical fulfilment of orders for physical carriers of sound recordings placed on an Artist Website or digital exploitation) and income derived from mobile applications (even where accessed through an Artist Website) does not constitute Website Revenues.
1.19
Words and phrases which are defined terms begin with a capital letter and where not defined in this Agreement shall have the meaning ascribed to them in the Act (as applicable).
1.20
In this Agreement the masculine gender shall include the feminine and vice-versa and the singular shall include the plural and vice-versa.
2.
PROVISION OF SERVICES 
2.1
In consideration of the payments made by us to you and on your behalf, you agree, subject to the other provisions of this Agreement, to perform as recording artists exclusively for us during the Term and to perform the other services provided for in this Agreement.
3.
TERM AND OPTIONS
3.1
The Term of this Agreement shall (subject to clauses 3.2 and 3.3 below) commence on the date hereof and continue for a period of one (1) year ("the First Period").
3.2
We shall have four (4) separate options to extend the Term for successive periods each of one (1) year (respectively  "Second Period", "Third Period", “Fourth Period” and “Fifth Period”).  Each of the First, Second, Third, Fourth and Fifth Periods shall be a “Period”. Subject to clause 3.3 below such options shall be exercisable by our giving written notice thereof to you at any time prior to the date upon which the Term of this Agreement would otherwise expire or, if later, not more than six (6) calendar months after the date of Qualifying Release in Australia of the applicable Album for the Minimum Commitment for such Period. For the purposes of this clause “Qualifying Release” shall mean the later of the date of digital and physical release of the Album in question provided that if any Album has been released by one method of release but has not within two (2) months thereafter been released by the other method then the date of Qualifying Release shall be deemed to be the date occurring two (2) months after the date of first method of release as aforesaid. If the option for any Option Period is actually exercised by us the immediately preceding Period shall expire on the day before the Option Period for which such option is exercised commences.
3.3
Notwithstanding anything to the contrary contained in this clause 3, you agree that should you receive no notice from us in accordance with this clause 3 prior to the expiration of any Period immediately preceding the Option Period to which such option relates, you shall so notify us in writing and we shall have fourteen (14) business days from our receipt of that notice should we wish to give the notice to you exercising the relevant option and pending receipt of such notice and the expiration of the fourteen (14) business day period referred to above the Term shall be deemed to continue. In the event that we elect to exercise the relevant option then the Option Period to which such option relates shall be deemed to have commenced upon the date that such Option Period would have commenced had we exercised such option on a timely basis but payment of any advance which is related to the exercise of such option shall only be due within fourteen (14) days of the exercise of such option.
4.
RECORDING COMMITMENT
4.1
During each Period of the Term you shall record and Deliver:
4.1.1
the Minimum Commitment for the applicable Period together with a radio mix and one other mix of each Track to be released as the A-side or lead track of a Single; 
4.1.2
such additional Masters as may reasonably be required by us for use as “B sides”, “extra” and “bonus” tracks provided that in the event that we call for more than three (3) such Tracks in any Period then the delivery of such Tracks in excess of three (3) shall not affect or delay the date of Delivery of the Minimum Commitment for such Period; and
4.13
in any Period in which you are requested by us, two (2) additional Tracks for inclusion on so-called “Best Of” or “Greatest Hits” compilations.
4.2
Unless otherwise agreed in writing by us (which agreement we may, in our discretion, withhold) each Album Delivered does not count towards satisfaction of the Minimum Commitment unless it is comprised solely of Masters which:
a. embody the featured vocal music (as opposed to spoken word) performance of the Artists performing in the English language but which are not purely vocal performances;
b. are derived from new Recordings of previously unreleased Titles;
c. are not “live” or “in concert” Recordings;
d. are not recorded as the whole or part of the soundtrack of a film;
e. are not recorded for release as part of a multiple album set unless we agree in writing to accept a multiple album set towards satisfaction of the Minimum Commitment, in which event it will count as one (1) Album for the purposes of satisfaction of the Minimum Commitment;
f. are recorded for inclusion on an Album and not for use as “B” sides, bonus or extra Tracks; and
g. are technically satisfactory to us and artistically commensurate in style and content with demos (in the case of the First Period) and previous Recordings released by us in the case of subsequent Periods.
4.3
The Minimum Commitment Masters are to be Delivered by you to us at times chosen by you, but you may not (without our written consent) commence recording the Recordings for a Minimum Commitment Album (for the avoidance of doubt apart from in respect of the First Period) sooner than six (6) months after first release of the preceding Minimum Commitment Album and must not Deliver the Masters to be incorporated on any Minimum Commitment Album sooner than nine (9) months or later than eighteen (18) months after first release of the preceding Minimum Commitment Album.
5.
RECORDING PROCEDURE 
5.1
We agree to book and pay for recording studios to enable the Minimum Commitment (and any additional Masters referred to in clause 4.1 above) to be recorded, subject to the availability of the required studios and producer and subject to the costs being within the recording budget approved in writing by you and us (“the Recording Budget”).  You shall attend at times and places mutually agreed by you and us for recording sessions under the general direction of the individual producer(s) mutually agreed by you and us. At each recording session during the Term you are required to perform to the best of your ability and must record and re-record the Titles mutually agreed by you and us except that we may, if we choose to, designate three (3) Titles to be recorded for each Album. We and you each agree promptly to prepare for the initial release of Recordings as expeditiously as reasonably possible having regard to the planned release dates.  
5.2
We must pay the recording costs within the Recording Budget which shall be fully recoupable from income received in accordance with the Net Profits definition and such costs shall be in addition to the advances specified in clause 9 below.  Any recording costs incurred as a result of your fault neglect or default may be deducted from any other payments due under this Agreement and any recording costs incurred by you not agreed to by us in writing and not provided for in the Recording Budget or any revisions to it may also be deducted from any payments due under this Agreement.
6.
RELEASE OBLIGATIONS
6.1
If we fail during the Term to release, or procure the release of, either physically or digitally, in Australia each Album Delivered in fulfilment of the Minimum Commitment within six (6) months of Delivery of that Album, you may serve notice (“the UK Release Notice”) on us requiring us to release that Album in Australia. If we then fail to release, either physically or digitally, that Album in Autralia within three (3) months of our receipt of the UK Release Notice you may, as your sole remedy for non-release, serve written notice on us terminating the Term with immediate effect and requiring us to re-assign to you any unreleased Recordings embodied on that Album provided that:

6.1.1
the exploitation by you or on your behalf of such Recordings shall be conditional upon your procuring that we shall receive a binding direct accounting agreement from the entity exploiting the Recordings in question providing for direct payment to us (together with a reasonable right of audit) of an override royalty at the Applicable Rate calculated on the dealer price (or equivalent) of all exploitation of the Recordings in question (and a pro-rata proportion, in the proportion which the said override bears to your royalty, of flat fees) from record one with no recoupment provisions whatsoever but subject to the same pro-rata bona fide reductions, deductions and diminutions as apply to your royalties (save for so-called packaging deductions or container charges and reductions or recoupment provisions in relation to television/radio/internet advertising which shall not apply) provided that the same are in accordance with customary practice.  For the purposes hereof “the Applicable Rate” shall mean five per cent (5%) until we shall have recouped all recoupable costs paid in respect of such unreleased Recordings and three per cent (3%) on all sales thereafter; and 

6.1.2 
you shall by reason of such re-assignment assume full responsibility for (and release us from) all of our obligations in relation to those Recordings, including but not limited to all obligations to account and pay royalties to producers, engineers and other third parties.   At our election you shall procure the execution of a document by such producers, engineers and third parties releasing us from our continuing liabilities with respect to such Recordings.
6.2
If we fail during the Term to release, or procure the release of, either physically or digitally, in any of the Release Countries each Album Delivered in fulfilment of the Minimum Commitment within six (6) months of its initial release in Australia, you may serve on us a foreign release notice (“the Foreign Release Notice”) for such of the Release Countries where such failure has occurred, which Release Country shall be specified in the Foreign Release Notice. If we then fail to release, either physically or digitally, the Album specified in the Foreign Release Notice in the specified Release Country as aforesaid within three (3) months of receipt of the Foreign Release Notice, you may require us to license that Album to a third party (chosen by you) for that Release Country. The Release Countries shall mean UK, USA, Canada, Japan, France, Sweden, Italy, New Zealand and GAS (comprising Germany, Austria and Switzerland).
7.
GRANT OF RIGHTS BY YOU
7.1
To the extent that it does not automatically vest in us and to the extent that any rights are vested in you, you irrevocably exclusively assign and transfer with full title guarantee to us the entire copyright (whether vested, contingent or future) and all rights of action and all other rights of every kind  (including all performers’ property rights) in and to the Recordings, Films, Artwork and all Artwork and other material created for Artist Website(s) and all their individual elements (whether those rights are now known or in the future created) to which you are now or at any time after the date of this Agreement become entitled by virtue of or under any of the laws in force in any part of the Territory to hold to us, our successors and assigns absolutely for the Territory and for the full period of copyright and all renewals and extensions thereof and thereafter (in so far as possible) in perpetuity free of all claims. We are entitled to call for Delivery of all Recordings embodying performances by you made during the Term whether or not those Recordings constitute Masters.
7.2
We are exclusively entitled at any time during the period for which we have rights hereunder to exploit any Recording and/or Film in any manner including without limitation the manufacture, sale and distribution physically or digitally of Recordings and/or Films and/or the communication to the public and/or the broadcast and/or the making available to the public by electronic transmission of Recordings and/or Films and/or the use of Recordings and/or Films in connection with mobile applications and/or the use of Films on television or video juke boxes or by way of exhibition in clubs or public places. Upon expiry of our rights hereunder we shall have a further six (6) month sell off period to sell off physical formats of Recordings manufactured prior to such expiry.
7.3
You irrevocably and unconditionally waive and (where waiver is not permitted by law) agree that you shall not assert against us, our permitted assigns and licensees, any and all moral and like rights that you have in Recordings (including performer’s moral rights) and Films and the performances and Titles embodied in Recordings and Films.
7.4
Furthermore you hereby irrevocably and unconditionally grant to us:-
7.4.1
all consents to enable us to make the fullest use of the Recordings and Films including those under Part II of the Act to enable us or our licensees to make the fullest use of the Recordings and Films in all and any media throughout the Territory; 
7.4.2
the right (which is exclusive during the Term and non-exclusive after the Term except in relation to Recordings and Films where the right remains exclusive) to use and allow others to use (alone or with other matter) your names, professional names, approved likenesses, approved photographs, approved biographical material, approved images, avatars, icons, caricatures, voices and signatures (or representations of them) in connection with Recordings, Films, Artist Websites, mobile applications, your career and/or institutional advertising. Any material supplied to us by you or by your representative shall be deemed approved hereunder by you;
7.4.3
the right to use and reproduce the lyrics comprised in Controlled Compositions without payment by us but solely for packaging (including digital packaging) and advertising and promotional purposes;
7.4.4
the following rights (but not obligations) in relation to Artist Websites, which rights shall be exclusive during the Term and non-exclusive after the Term:
7.4.4.1
the right to develop, build, host, serve, update and maintain the Artist Websites and to apply for domain name registrations in respect thereof provided that:
a. the domain name registration and URL of any and all Artist Websites shall be owned by us exclusively during the Term.  The costs of registration shall be website development and maintenance costs in accordance with clause 1.18 above;
b. you shall have the right of reasonable written approval over the “look and feel” of the Artist Websites;
c. you shall keep us informed and updated of all news and activities relating to you including touring activities and will regularly provide us with updates with a view to keeping the Artist Websites fresh up to date and contemporary;
d. you shall be entitled to access the Artist Websites in order to contribute and “post” material on the Artist Websites provided that you obtain our reasonable written approval and you shall be solely liable and responsible for all such content and any claims in respect thereof in addition to content created from information given or approved by you;
7.4.4.2
the right to link the Artist Websites to such websites as we may, in our reasonable discretion, consider to be in our and your mutual interest and to incorporate into the Artist Websites and administer a fan club, webstore or virtual shopping mall through which we have the right to advertise, promote and sell Recordings, official merchandise and tickets for live events and other goods, services or products related to or associated with the Artists provided that booking fees and other commissions received on the sale of concert tickets and merchandise and other goods and services shall (after deduction of payments to third parties) be treated as receipts forming part of Website Revenues hereunder, it being understood and agreed that your share of Website Revenue under this clause 7.4.4.2 shall be available for recoupment purposes of the costs specified in the definition of Website Revenues.
8.
YOUR REMUNERATION
8.1
Subject to the provisions of this Agreement and subject to your compliance with your material obligations under this Agreement we must, as payment for all rights granted to us under this Agreement, pay to you the advances specified in clause 9 and your share of Net Profits specified in clause 10.  You acknowledge and agree that these payments constitute fair and equitable remuneration for the services (and the products and results of the services) to be rendered and rights granted under this Agreement including but not limited to all rental and lending rights provided that nothing in this Agreement shall prevent you from registering for and receiving your equitable share of performance and broadcast income attributable to Recordings to the extent the same is payable to you direct from any collecting or similar society.  
9.
ADVANCES

We agree to pay you during the Term the following advances on account of your share of Net Profits otherwise payable to you under this Agreement:
9.1.
for each Period after the First Period, an advance equal to seventy per cent (70%) of your share of Net Profits accounted or to be accounted to you for the Minimum Commitment Album Delivered in the preceding Period (as applicable) including our bona fide estimate of all Pipeline Income but less a calculation of reserves of Net Profits on the outstanding Pipeline Income subject to the following minimum and maximum advance payments for the relevant Period: 




Minimum 
      
Maximum




      £

       
£

Second Period

3,000


4,500

Third Period

6,000


9,000


Fourth Period

12,000


20,000

Fifth Period

25,000


40,000

The advances for Periods after the First Period are calculated on the date expiring twelve (12) months after the first release in Australia of the previous Album ("the Date") and are payable as to fifty per cent (50%) of the minimum sum specified for the Period in question on commencement of the Period in question, fifty per cent (50%) of the minimum sum within fourteen (14) days after the date of Delivery to us of the Album in question and the balance (if any) upon the Date.    
10.
NET PROFITS
10.1
Subject to the other provisions of this Agreement we must pay to you a royalty calculated as being your share of the Net Profits at the rate of fifty per cent (50%) for exploitation of Recordings and Films, less only any advances paid to you pursuant to this Agreement.

For the avoidance of doubt all costs referred to in clause 1.10 are to be first deducted from any income as referred to therein so that no share of Net Profits shall become payable to you until all such costs have been recouped in full by us.
10.2
We must account to you for fifty per cent (50%) of Website Revenues.  The provisions of this clause 10.2 do not apply to remuneration from the exploitation of Recordings, Films, Merchandising Rights, Brand Rights and Exclusive Design Rights  (whether by means of physical fulfilment of orders for physical records placed on an Artist Website or digitally or otherwise).
10.3
The royalties and other money payable under this Agreement are inclusive of all royalties or other payments which are due to you and to any individual producer, mixer or remixer of Recordings and/or Films or any other person, firm or corporation to whom a royalty or other premium is payable, all payments due in respect of the Recordings under the agreements and rules of the American Federation of Musicians AFTRA or any relevant trust funds or any similar unions.
10.4
Notwithstanding the provisions of clauses 1.10 and 10.1 above we shall be entitled to withhold from the gross income received by us a reasonable amount sufficient to cover anticipated returns of physical records shipped and bad debts that shall not exceed those reserves withheld by our distributor(s) or licensee(s) (i.e. there shall be no double deduction of reserves) which reserves shall be liquidated at the end of the second semi-annual accounting period after the period in which they were first withheld or later, if required by our licensees’ standard policies.
10.5
For the avoidance of doubt it is confirmed and agreed that you shall not be entitled to any share of PPL or VPL income or other similar public performance income received by us, it being acknowledged that any so called “artist’s share” of such income to which you may be entitled shall be accounted direct to you by PPL or equivalent collecting societies.
11.
ACCOUNTING AND AUDIT
11.1
We shall account to you in respect of your share of Net Profits due to you within ninety (90) days of 30th June and 31st December in each year and we shall provide a statement of account and pay the sums due to you (less all advances paid prior to the date of payment) within ninety (90) days of the appropriate account date but no statements will be prepared or payments made where the total sum due is under fifty pounds (£50) and such amounts will be carried forward to the next following statement. For the avoidance of doubt we are required to account to you only insofar as we have received payment from our licensees.  
11.2
We are entitled to deduct from your share of Net Profits or other payments due to you any sums (such as withholding taxes) which we or our licensees or sub-licensees are obliged to pay or withhold in any country in respect of your share of Net Profits by reason of any law, statute or decree. The exchange rate between all currencies to be utilised in any transaction under this Agreement shall be the rate prevailing at the date that we receive payment from our licensees.
11.3
The royalties that Company pays Artist are calculated exclusive of GST. Company will pay Artist the royalty plus the GST payable in respect of that amount provided that you provide us with GST Tax Invoice for the amount of GST paid. GST Law is defined in the A New Tax System (Goods and Services Tax) Act 1999 (Cth). GST means a tax, levy, duty, charge or deduction, together with any related additional tax, interest, penalty, fine or other damage, imposed by or under GST Law. The meaning of Tax Invoice is as defined in the GST Law.
11.4
At any time within three (3) years after any statement showing your share of Net Profits is rendered to you under this Agreement, you may give us written notice of your intention to appoint a firm of chartered or certified accountants to commence an examination of our books held in Australia but only insofar as they relate to the Recordings and the Films hereunder and not more than once in each year nor more than once in respect of any royalty accounting period. The examination may be commenced within a period of six (6) months from the date of the challenge or objection but not later. We shall allow the accountant to conduct the examination on reasonable notice and during normal business hours. Before rendering a report to us the accountant must review the accountant’s provisional findings with us. You shall be precluded from instigating or maintaining any action, claim or proceeding against us with respect to the accuracy of any statement unless such action, claim or proceeding is commenced against us in a court of competent jurisdiction within three (3) years after the date on which the relevant account or payment was or should have been delivered. 
11.5
Any such examination shall be at your sole expense unless the examination establishes that the total amount of royalties actually paid to you in respect of the accounting periods covered by the examination falls short of the amount which should have been paid by ten per cent (10%) or more or ten thousand pounds (£10,000) (whichever is the greater) then we shall reimburse the reasonable costs of the accountant conducting such examination (excluding travel, subsistence and accommodation) provided that the costs payable by us shall not in any event exceed five thousand pounds (£5,000) and shall not be taken into account in computing the extent of any underpayment.
11.6
The parties agree that in respect of our obligation to account to you pursuant to clauses 22, 24 and 25 any tax deductions shall be treated as follows:-
a. the amount of any such tax actually deducted shall be treated as an expense for the purpose of calculating Net Merchandising Income or Net Tour Revenue or Net Brand Income (as applicable);
b. any tax rebates received by or (credited to) us (or on our behalf) shall be treated as income for the purpose of calculating Net Merchandising Income or Net Tour Revenue or Net Brand Income (as applicable);
c. in the event that we have an entitlement to a tax credit in respect of monies withheld or deducted then the applicable proportion of such tax credit shall be credited to you at the next accounting to you by us for a share of Net Merchandising Income or Net Tour Revenue or Net Brand Income (as applicable).
12.
FILMS 
12.1
We are exclusively entitled (but not obliged) during the Term to make, commission or approve the making of Films. You shall co-operate fully with arrangements made by us or any other third party designated or approved by us for the making of Films and if so requested to render your dramatic performance free of charge to the best of your ability for the purpose of making Films at times and places reasonably requested by us.  We agree to consult you when deciding on the budget, director and storyboard for each Film.
12.2
You must obtain free of charge for us all necessary synchronisation licences from the owners of the copyright in any Controlled Composition embodied in any Film.
12.3
Notwithstanding anything to the contrary contained herein if we are required to cancel or delay the making of a Film as a result of your neglect or default then the costs incurred by us as a result shall be treated as an additional advance recoupable from your share of Net Profits.
13.
ASSIGNMENT
13.1
You irrevocably grant to us the right to assign or license all or any of our rights under this Agreement to any third party provided that we will consult with you and have due consideration for your views in relation to our selection of our exclusive third party record company and provided further that we shall remain primarily liable for the fulfilment of our obligations hereunder unless and until any such assignee has entered into a direct personal covenant with you in relation thereto. You shall promptly sign any inducement letter required by such third party record company from such assignment or licence.
13.2
You are not entitled to assign your rights and/or obligations under this Agreement.
14.
REPRESENTATIONS, WARRANTIES AND UNDERTAKINGS BY YOU

You represent, warrant and undertake as follows:-
14.1
you have the full right and authority to enter into this Agreement and to make the grants herein contained and have not done nor will do anything which would derogate from our rights under this Agreement;
14.2
your name is and will at all times material to this Agreement be vested solely in you;
14.3
any Titles incorporated on Masters and any Artwork and other materials Delivered by you under this Agreement are not defamatory or obscene and do not infringe or violate the rights of any person;
14.4
you shall not incur any liability on our behalf or represent that you are entitled to do so;
14.5.1
you shall not during the Term, record or permit the recording of performances by the Artists other than for us with a view to such performances being reproduced in the form of physical or digital sale or broadcast or transmitted or exploited in any other manner by any third party in the Territory and shall not authorise the broadcast, dissemination and/or transmission of any live performance other than under a written agreement approved and executed by you, us and the third party;
14.5.2
notwithstanding sub-clause 14.5.1 above you shall be entitled to undertake work with other artists as a “session musician” provided that:-
a. you shall receive a credit on the sleeve of physical records derived from the sound recordings of such performances in the form “YOUR NAME X” appears by courtesy of [name of label]. The credit shall not be prominently displayed and your name shall not be used in any other way in connection with such recordings;
b. all performances on such sound recording shall be background musical (or background vocal) performance and you shall not render any solo or “step out” performance; 
c. the likeness, picture or portrait of you shall not be used in any manner in connection with the recording or packaging of any such sound recording or in the exploitation or advertising thereof;
14.6
you must not at any time prior to the end of the five (5) year period after expiry or earlier termination of the Term record or authorise the recording of any performance of any Title recorded by you prior to or during the Term (but only those recordings which were released during the Term or within 1 year thereafter) with a view to such Title being reproduced physically or digitally or otherwise by any third party;
14.7
you agree at our request and expense to do all further acts, deeds and things and execute all such further documents, deeds and instruments from time to time necessary to vest in us the rights granted by this Agreement and for the protection and enforcement of those rights;
14.8
you acknowledge that, in relation to the sale of merchandise and/or concert tickets through an Artist Website, we act as your undisclosed agent;
14.9
the rights granted to us under this Agreement are (except where specifically expressed to be non-exclusive) exclusive and you may not assign, licence or encumber any of the rights granted under this Agreement or execute any document or do anything in derogation from the grant made by this Agreement;
14.10
you will obtain a written waiver of moral and like rights from each performer other than you who has performed on any of the Recordings;
14.11
prior to or at the time of the opening of formal negotiations between you and us in respect of entering into this Agreement, we did strongly point out to you that in our opinion you should take legal advice in respect of this Agreement prior to entering into it from your own legal adviser who should be an expert in the field of music agreements of this nature and who is independent of anyone other than you having an interest in this Agreement including without limitation us and any manager of the Artists and our advice to you in this matter continues to remain the same;
14.12
you shall use your reasonable endeavours to procure that any new member joining the Group during the Term whether in addition to or in substitution for an existing member shall execute all such documents as may be reasonably required by us to cause such new member to be bound by all the terms and conditions of this Agreement as if such new member had been a party to this Agreement upon the original execution hereof. “Group” means the persons constituting the Artists who are currently the sole members of the performing and recording group presently professionally known as [name of the band].
15.
PROMOTION BY YOU

You shall (subject to prior professional commitments) attend, free of charge, at times and places reasonably required by us to be photographed for the purposes of publicity relating to and to make personal appearances to publicise Recordings and Films and to carry out, free of charge, at times and places reasonably required by us, promotional work in relation to Artist Websites, including, but not limited to, exclusive online interviews and  "web chats" and to render services in connection with mobile applications (including, but not limited to, the recording of messages and other spoken word sound recordings). Where you attend or perform services under this clause 15, we agree to pay or reimburse your reasonable out of pocket expenses if previously approved in writing by us and supported by proper invoices. We are entitled to receive any fee payable by a third party for your attendance or services up to the amount of any unrecovered expenses paid or reimbursed by us for that or any prior engagements.  
16.
FORCE MAJEURE

Neither we nor you are in breach of this Agreement if the performance of obligations hereunder is delayed or becomes impossible by reason of any Act of God, war, fire, earthquake, strike or other labour dispute sickness, inevitable accident, civil commotion, epidemic, Act of Government, its agencies or officers, failure of technical facilities, act of public enemy, delay of transportation facilities or any other cause beyond the control of the parties to this Agreement.
17
CONSEQUENCES OF BREACH
17.1
No breach hereunder on the part of either party shall entitle the other party to seek to terminate the Term unless the party seeking to terminate shall give notice in writing of such breach to the party in breach and that party shall fail to remedy the same within thirty (30) days after the service of such notice.  
17.2
Any failure by us to account correctly for royalties does not give you any right to terminate this Agreement or its Term.  Your sole remedy for failure to account correctly for royalties is to be paid retrospectively and to receive promptly reimbursement of underpayment and audit expenses and your other rights of audit under clause 11.  
17.3
The rights given by this clause are without prejudice to any other legal or equitable rights of either party. Nothing in this clause or elsewhere in this Agreement shall prevent either party from seeking immediate injunctive relief.
17.4
Termination of the Term (whether by you or us) does not affect our rights in any Artwork, Recordings or Films made prior to such termination. 
18.
INDEMNITIES
18.1
Each party indemnifies the other and holds it harmless from and against any and all losses damages and costs including legal fees arising out of or by reason of any agreed or adjudicated claim that is inconsistent with or arising out of or by reason of any breach of the representations, warranties, grants, undertakings or agreements given under this Agreement.
18.2
If we have any claim against you under this Agreement we are entitled to withhold from any sums payable to you under this Agreement any amount reasonably sufficient to meet such claim and which is directly related to the potential liability under such claim.  To the extent that you object to the amount of any sums so withheld we shall obtain a written opinion from Queens Counsel (“QC”) as to the amount which would be reasonably sufficient to meet any such claim and we and you agree to accept the advice given by such QC. 
19.
ARTWORK 
19.1
The design and preparation of the Artwork and any Artist Website materials made hereunder is to be carried out by us or at our direction subject to your prior approval (in respect of the Artwork at the flat artwork stage)  and paid for by us and treated as a cost pursuant to clause 1.10 above. 
19.2
As between you and us all rights (including without limitation copyright) in and to the Artwork shall vest in us.
19.3.1
With respect to each Album of the Minimum Commitment (on an Album by Album basis) we shall have the right to use the Artwork hereunder and the names, photographs, likenesses, representations, and logos of the Artists to create three (3) separate original designs (“the Exclusive Designs”) and you hereby grant to us the sole and exclusive right to manufacture, distribute, promote, advertise and sell Products incorporating or utilising the Exclusive Designs.  The parties hereby agree that, subject to our acquiring the rights from the artist/designer concerned and to the extent so acquired, the Artwork created for the Minimum Commitment Album in question (and Recordings  taken therefrom) shall constitute one (1) of the Exclusive Designs.  For the purposes hereof “Products” shall mean all types of goods, articles, items, merchandise and/or products including without limitation T-shirts, sweatshirts, hats and caps, scarves, socks, underwear, belts, branded clothing, posters, mugs, key rings, calendars, badges and mobile phone covers.
19.3.2
You warrant that you shall not grant or authorise any other person, firm or company to manufacture, distribute, promote or advertise Products incorporating or utilising the Exclusive Designs.
19.3.3
The rights granted to us pursuant to this clause 19.3 shall be referred to herein as “Exclusive Design Rights”.
19.3.4
You shall (subject to prior professional commitments) attend at times and places reasonably requested by us to be photographed and for sitting for and selecting photographs and preparing other materials for the creation of the Exclusive Designs created by us.  We shall obtain your approval over each Exclusive Design at the concept stage of origination.
19.3.5
We shall account to you for an amount equal to fifty per cent (50%) of our Design Net Receipts. “Design Net Receipts” shall mean all royalties and fees but excluding advances received by (or credited in recoupment of a previously paid advance to) us in connection with our exploitation of Exclusive Design Rights less all bona fide expenses and costs incurred in connection with our exploitation of Exclusive Design Rights including without limitation all costs incurred in acquiring merchandising rights in the Artwork, creating the Exclusive Designs and costs of manufacture, design, packaging, shipping and insurance costs and all related third party commissions and fees.
19.3.6
We shall account to you for your share of Design Net Receipts at the same time as we account pursuant to clause 10 and a separate account shall be set up for the exploitation of Exclusive Design Rights which shall not be cross collateralised with other accounts hereunder.
19.4
Notwithstanding anything to the contrary contained herein we retain and reserve the right to alter and amend the artwork made hereunder for legal and regulatory reasons including without limitation for the purposes of combating copyright infringement or “piracy”. Subject to the foregoing you shall have prior approval over the artwork made hereunder and our exploitation of it other than in connection with the sale of Recordings.
19.5
For the avoidance of doubt exploitation hereunder of your names, likenesses or photographs in connection with mobile applications or pursuant to sub-clause 7.4.2 shall not constitute exploitation of merchandising rights for the purpose of this clause 19.
20.
MECHANICAL ROYALTIES AND USE OF COMPOSITIONS 
You warrant and agree that:-
20.1
the Controlled Compositions performed under this Agreement are and will be available in the Territory to us for use and exploitation at the normal industry rate in each country of the Territory for the licensing of copyrighted material physically and digitally, subject to the terms of this clause 20 which constitutes a provisional copyright licence enabling us and/or our licensees to physically and/or digitally release and exploit Recordings embodying Controlled Compositions.  You agree (and will procure the agreement of third parties as appropriate) that  the adaptation of a Controlled Composition for use as a ring tone or other mobile application in accordance with this Agreement will not infringe your rights or those of any third party.
20.2
In the United States of America and Canada:-

20.2.1
each Controlled Composition must be licensed to us for exploitation at a copyright royalty equal to seventy five per cent (75%) of the minimum statutory rate (or if none at the local accepted industry rate) prevailing at the date of recording of the Recording. Mechanical royalties will not be payable with respect to non-musical material, Titles of two minutes or less in duration, “intros”, “interludes” or similar Titles nor with respect to more than one use of any one Title per record. For the purposes of this clause 20 the inclusion of a Title and one or more different adaptations of it (e.g. re-mixes, etc), shall be deemed to be one use of such Title;

20.2.2
each Album is deemed to bear no more than eleven (11) (save that if our third party licensee for the United States of America and/or Canada requires this to be ten (10) then from the date thereof it shall be ten (10) in lieu of eleven (11)) mechanical royalty bearing Tracks and each Single is deemed to bear no more than two (2) mechanical royalty bearing Tracks;

20.2.3
each Controlled Composition must be licensed to us for Films at a rate not exceeding the lesser of (i) 6 cents per Title or (ii) 6% of our published dealer price of each Film divided by a fraction the numerator of which is the number of Controlled Compositions in such Film and the denominator of which is the total number of Compositions (including the Controlled Compositions) therein.
20.3
No mechanical or any other licence may be granted to any other person firm or company in respect of any Controlled Composition recorded by you under this Agreement until the date after the release of a Recording by you embodying that Controlled Composition or six (6) months after Delivery of the Recording of that Controlled Composition, whichever is the earlier.
20.4
No mechanical or other publishing related royalties are payable for exploitation of Titles in the public domain or arrangements of those Titles save to the extent recognised and registered as separate copyright works by the  relevant society.  
20.5
Any copyright royalties paid by us or our licensees in excess of the amounts specified in this clause are to be deducted from any other monies (including mechanical royalties) payable to you and/or in respect of Controlled Compositions.
20.6
The Controlled Compositions performed under this Agreement are and will be available to us free of charge and without restriction for use in connection with the advertising and promotion of the Recordings and/or Films.
20.7
We and our licensees are each entitled to retain reserves in accordance with our or their customary practices from time to time which are as agreed between the local collection society and the relevant record company representative body in the territory concerned or if none in accordance with the rules of the local collection society in the territory concerned. 
20.8
You must issue (or cause the music publishing companies having the right to do so to issue), to us at no cost for the use of all compositions embodied on Recordings (i) worldwide, perpetual synchronisation licences in connection with Films, EPKs and Artist Websites and (ii) worldwide, perpetual licences for public performance in connection with Artist Websites. 
20.9
To the extent not already granted we shall have the right to publicly perform any Controlled Compositions through any means not otherwise licensed by a performing rights society.
20.10 
Mechanical royalties for the Controlled Compositions for the Australia territory are collected by AMCOS (Australian Mechanical Copyright Owners Society). If any mechanical licenses are issued directly by us, it shall be issued at the rate of 8.25% calculated on PPD (Published Price to Dealers) .
21.0
SPECIAL PROVISIONS
21.1
We shall not without your prior written consent or your representative (for the avoidance of doubt other than us) in each case (such consent not to be unreasonably withheld or delayed):-
21.1.1
release any Recording embodying Masters as a so-called premium;
21.1.2
grant a synchronisation licence for the use of any Master;

(a)
in connection with a political matter or issue or religious cause;

(b)
for use in an X or equivalent adult rating motion picture with excessive sexual or violent content;

(c)
for use in advertisements for drugs, alcohol, tobacco, firearms or hygiene products;
21.1.3
release any so-called “demos” (being basic demonstration recordings suitable neither technically or artistically for release) or outtakes;
21.1.4
grant a licence to a third party for use of an extract of a Master hereunder as a so-called sample;
21.1.5
release any Album of the Minimum Commitment at a price not exceeding three quarters of our published dealer price within our top full price category (as designated from time to time by us) within six (6) months from its initial full price release in Australia save and except for:-

(a)
short term marketing campaigns;

(b)
new artist development pricing campaigns;
21.1.6
make any material alteration to the Artwork approved by you (at the flat artwork stage).
21.2
We agree to obtain your prior approval to the amount of any advance or royalty payable to any third party producer mixer remixer or engineer of Masters hereunder. Your participation in any recording session involving any such person shall be deemed your approval of such person and the terms of his/her engagement if the terms of engagement were previously notified to you.
21.3
We agree to consult with you in good faith (and have due regard to your reasonable views and opinion) in relation to:
a. major marketing and promotion campaigns (including television campaigns) in Australia;
b. the grant of third party licences for multi artist compilation albums;
c. the choice of Tracks to be used as the A sides of any Single released hereunder.
21.4
At your request we shall set up an account for you to make available to you reasonable numbers of copies of physical records hereunder at a discount of fifteen per cent (15%) of our normal published dealer price for such physical records and subject to our or our licensees’ other standard sales terms and conditions.  Such physical records shall be for re-sale by you solely to attendees at venues at which you are undertaking live performances.
22
LIVE INCOME
22.1
In addition to the rights granted by you to us in this Agreement and in consideration of the mutual promises contained in this Agreement, you hereby grant us the exclusive rights in and to your live tours (and products thereof) during the Commission Period including without limitation the right to collect any and all Gross and Net Tour Revenue arising therefrom. We agree to pay you during the Commission Period fifty per cent (50%) of the Net Tour Revenue on each tour. We agree that to the extent that costs exceed income pursuant to clause 1.10 above so that no Net Profits are due at such time and for such time as it remains the case, we agree to credit the entire share to which we are entitled as aforesaid of income to which we are entitled pursuant to this clause 22 as income towards recoupment generally under the Net Profits definition. For the avoidance of doubt the entire share to which we are entitled pursuant to this clause 22 shall be retained by us for our own benefit whilst Net Profits are due as a result of income having exceeded costs pursuant to clause 1.10 provided that for so long as this is the case the “fifty per cent (50%)” reference above (being the percentage we agree to pay to you) shall be deemed deleted and “seventy per cent (70%)” shall be deemed substituted in its place. 
22.2
We shall account to you on a tour by tour basis within sixty (60) days of the expiry of 30th March, 30th June, 30th September and 31st December in each year in respect of all tours ending during the previous calendar quarter (and including any one off performance taking place during such quarter) following the last date of such tour with a detailed written account of all Gross Tour Revenue and Net Tour Revenue received in respect of each such tour together with the sum due to you.  For these purposes a “tour” shall mean both:-
a. one off performances; and 
b. a series of connected live performances advertised and/or presented as one (1) continuous tour.
22.3
Subject to the provisions of sub-clause 22.2 to the contrary we will account to you in accordance with clause 11 above and you shall have a right of audit on the same terms.  
22.4
The terms of all agreements to be entered into by us relating to tours shall be mutually agreed between you and us, you having final say acting reasonably and in good faith in the event of a deadlock in respect of the nature of the activity and us having final say in respect of the commercial terms of any agreement.
22.5
For the purpose hereof:-
22.5.1
“Gross Tour Revenue” shall mean gross monies (or other benefits in lieu of monies), net of any sales taxes, directly and identifiably paid to us in respect of your live performing and touring activities including without limitation as artists, disc jockeys or DJs (including at private parties and functions) including without limitation:-
a. fees, advances (save in respect of any merchandising) and guarantees;
b. merchandising and sponsorship and advertising and endorsement monies provided that in the event that we are contractually required to repay any monies to our merchandiser and we have already accounted to you for a share then, provided that we shall be obliged to repay such third party the monies in question, you shall repay the proportion of such monies paid to you by us hereunder;
c. broadcast, transmission and webcast income;
d. monies received under any insurance policy relating to such activities provided that such monies shall only be taken into account once and not more and provided further that the premium for any such insurance shall be an expense as referred to in clause 22.5.2 below.
22.5.2
“Net Tour Revenue” shall mean Gross Tour Revenue after deduction therefrom of booking agents fees, the cost of any insurance, sound system and lighting, travel and accommodation, tour personnel, third party record company’s share or entitlement and all other bona fide expenses incurred directly and identifiably in connection with such live performing and tour activities including those of any accountant engaged to undertake such live and tour accounting all of which expenses and commission shall be net of any sales taxes and shall be detailed in the official tour accounts.  
22.5.2
“Commission Period” shall mean the period commencing on the date of this Agreement and expiring on the date two (2) years after the date of expiration or termination of the Term.
22.6
When you undertake live performances you acknowledge that we may procure that a reasonable percentage of the tickets for sale to the public for such performances (in such amount as mutually agreed by us and you acting in good faith and taking into account the size of venues) shall be made available to us for sale to consumers via Artist Website.
23
CO-PRODUCTIONS 
23.1
We shall be entitled to require by notice in writing to you during any Period that you shall render services and performances to the best of your ability for at least ten (10) live concerts during such Period which shall be co-produced by us and our licensee.  All aspects of such co-produced concerts shall be mutually agreed by you and us (both parties acting reasonably).  A separate joint account shall be set up for such co-productions and all costs incurred in relation thereto (which shall be mutually agreed but which shall include without limitation bona fide payments and commissions to any booking agent, promoter and third party record company) shall be debited to such account. All income in respect of such co-productions (including sponsorship and merchandising) shall be credited to such account and all profit shall be distributed as to fifty per cent (50%) to us and fifty per cent (50%) to you.  We shall be party to all contracts and agreements relating to such co-productions and shall receive all income in relation thereto. We shall maintain and operate such joint account and shall account to you semi-annually in the same manner (mutatis mutandis) and you shall have the same audit and inspection rights (mutatis mutandis) as set out in clause 11.
23.2
Where you are party to a merchandising agreement which covers merchandising activities undertaken in connection with the co-productions referred to in this clause 23 together with your other merchandising activities (and whether of a retail or live performance nature) then it is agreed that where the merchandising monies are identifiable to the co-productions then such monies shall be brought into account for the purpose of clause 23.1 and where such monies are not identifiable to any particular activities then a good faith pro-rata calculation shall be made as to which of such monies are attributable to the said co-productions and this pro-rata element shall be brought into account.
23.3
You shall act in good faith and shall render your services to the best of your ability and shall not act in a way to hinder or obstruct the operation of this provision.

24
BRAND RIGHTS 
24.1.1
For the purposes of this clause and clause 25 the following terms shall have the following meanings:-
a. “the Property” shall mean the name(s) and professional name(s) of the Artists and all of the Artists’ characters, symbols, logos, designs, likenesses, representations and the fame and reputation and all intellectual property rights in and to the Artists;
b. “Brand Rights” shall mean all rights of sponsorship advertising and endorsement in and to the Property.
24.1.2
In addition to the rights granted by you to us in this Agreement and in consideration of the mutual promises contained in this Agreement, you hereby appoint us during the Term as your exclusive representative to source and procure opportunities in respect of the exploitation of Brand Rights and to enter into agreements in respect of the same (“Brand Rights Agreements”) subject to your approval pursuant to clause 24.1.3 below.
24.1.3
Prior to commencing material negotiations with a third party for the exploitation of any of the Brand Rights we shall fully and meaningfully consult with you in relation to the proposed activity or grant of rights in question and obtain your approval before concluding the same.
24.1.4
Both we and you shall be entitled to be a party to each Brand Rights Agreement save that for the avoidance of doubt we and not you shall be a party to an agreement granting any or all Brand Rights in accordance with the terms hereof, or income share thereof, to a third party such as an exclusive record company.    
24.1.5
We shall account to you for fifty per cent (50%) of Net Brand Income. “Net Brand Income” shall mean gross monies received by us in connection with exploitation of the Brand Rights pursuant to any Brand Rights Agreement less all bona fide expenses, costs, commissions and fees incurred in connection with our exploitation of Brand Rights including without limitation any third party record company’s share or entitlement (“Net Brand Income”).  We agree that to the extent that costs exceed income pursuant to clause 1.10 above so that no Net Profits are due at such time and for such time as it remains the case, we agree to credit the entire share to which we are entitled as aforesaid of income to which we are entitled pursuant to this clause 24 as income towards recoupment generally under the Net Profits definition. For the avoidance of doubt the entire share to which we are entitled pursuant to this clause 24 shall be retained by us for our own benefit whilst Net Profits are due as a result of income having exceeded costs pursuant to clause 1.10 provided that for so long as this is the case the “fifty per cent (50%)” reference above (being the percentage we agree to pay to you) shall be deemed deleted and “seventy per cent (70%)” shall be deemed substituted in its place. 
24.1.6
We shall account to you for your share of Net Brand Income at the same time as we account pursuant to clause 11 and a separate account shall be set up for the exploitation of Brand Rights which shall not be cross collateralised with other accounts.
24.1.7
Where we exploit Brand Rights in association or connection with the exploitation of Recordings or Films (subject to your approval of each agreement) and any such income under any such agreement which is directly and identifiably attributable to exploitation of Brand Rights (as opposed to Recordings or Films) then it shall be accounted in accordance with clause 24.1.5 above.  For the avoidance of doubt all income payable which is identifiable and attributable to use and/or exploitation of Recordings or Films (as opposed to exploitation of Brand Rights) shall be accountable in accordance with the terms of this Agreement for the exploitation of Recordings or Films.
25
MERCHANDISING RIGHTS
25.1
In addition to the rights granted by you to us in this Agreement and in consideration of the mutual promises contained in this Agreement, you hereby grant us the exclusive rights in and to your Merchandising Rights during the Term in the Territory including without limitation the right to collect any and all income arising therefrom. We agree to pay you fifty per cent (50%) of Net Merchandising Income arising during the Term in the Territory and we shall account to you for such share at the same time as we account pursuant to clause 11 and a separate account shall be set up for the exploitation of Merchandising Rights which shall not be cross collateralised with other accounts. We agree that to the extent that costs exceed income pursuant to clause 1.10 above so that no Net Profits are due at such time and for such time as it remains the case, we agree to credit the entire share to which we are entitled as aforesaid of income to which we are entitled pursuant to this clause 25 as income towards recoupment generally under the Net Profits definition. For the avoidance of doubt the entire share to which we are entitled pursuant to this clause 25 shall be retained by us for our own benefit whilst Net Profits are due as a result of income having exceeded costs pursuant to clause 1.10 provided that for so long as this is the case the “fifty per cent (50%)” reference above (being the percentage we agree to pay to you) shall be deemed deleted and “seventy per cent (70%)” shall be deemed substituted in its place. 
25.2
For the purposes of this Agreement the following terms shall have the following meanings:
a. “Merchandising Rights”
all rights of merchandising and endorsement in and to the Artists and/or the Property of the Artists.
b. “Net Merchandising Income” means gross income (if any) from exploitation of the Merchandising Rights in the Territory (but excluding any such income brought into account in accounting to you under clause 22 and any advances) less any and all costs and expenses of such exploitation including without limitation any third party record company’s share or entitlement and (subject to your prior approval) internal fees of five per cent (5%) for us for orders that are placed via our e-commerce platform and fulfilled by us.
25.3
The terms of all agreements to be entered into by us relating to Merchandising Rights shall be mutually agreed between you and us, you having final say acting reasonably and in good faith in the event of a deadlock in respect of the nature of the activity and us having final say in respect of the commercial terms of any agreement.
25.4
In the event that we are contractually required to repay any monies to our merchandiser and we have already accounted to you for a share hereunder then, provided that we shall be obliged to repay such third party the monies in question, you shall repay the proportion of such monies paid to you by us hereunder.
26
GROUP PROVISIONS
26.1
If during the Term the membership of the Group shall alter (by virtue only of one or more individual members of the Artists leaving the Group or the Group disbanding altogether) you shall immediately notify us thereof in writing. With effect from our receipt of such notice or the date when such notice ought to have been given which we shall designate in our reasonable discretion (“the Departure Date”) the following provisions of this clause 26 shall apply.
26.2
In this clause “the Leaving Member” means the member(s) of the Group who permanently cease(s) to record and perform Recordings as a member of the Group, or if the Group disbands, each individual member of the Group. The “Remaining Members” means all members other than the Leaving Member.
26.3
If any events set out in sub-clause 26.1 above occur, we shall within sixty (60) days of the Departure Date notify you in writing whether we shall terminate or not terminate the Term in respect of the Leaving Member(s) (or any one or more of them if more than one) and the Remaining Members. If we fail to give such notice the provisions of clause 3 shall apply mutatis mutandis. If we fail to give such notice the Term shall be deemed to continue in respect of both the Leaving Member(s) and the Remaining Members, subject to the provisions in clause 3 regarding continuation.
26.4
Any continuation of the Term under this clause shall be subject to the following provisions as from the Departure Date:
a. we shall maintain separate royalty accounts in respect of the Recordings recorded up to the Departure Date attributable to (i) the Leaving Member(s) and (ii) the Remaining Members;
b. we shall debit (or credit) the Leaving Member’s separate royalty accounts with that pro-rata proportion of the debit (or credit) balance on the Artists’ royalty account as at the end of the then current accounting period (i.e. the 30th June or 31st December next following the Departure Date) which pro-rata proportion shall be a fraction the numerator of which is one and the denominator of which is the total number of members of the Group the day before the Departure Date (“the Leaving Member’s Pro- Rata Proportion”). We shall debit (or credit) the Remaining Members’ royalty accounts with the remainder of such debit (or credit) balance, i.e. the pro-rata proportion which is a fraction the numerator of which is the number of Remaining Members and the denominator of which is the total number of members of the Group the day before the Departure Date (“the Remaining Members’ Pro- Rata Proportion”). For the avoidance of doubt, any advance payment(s) made to the Leaving Member and/or the Remaining Members after the Departure Date shall be debited to the respective royalty accounts aforesaid and shall not be cross-collateralised as between the Leaving Member’s and the Remaining Members’ royalty accounts;

c. the Leaving Member’s Pro-Rata Proportion of the income in respect of the Recordings recorded prior to the Departure Date embodying the Leaving Member’s contribution shall be credited to the Leaving Member’s separate royalty account and applied to the recoupment of the Leaving Member’s proportion of the debit balance, if there is a debit balance, referred to in sub-clause 26.4 (b) above, and the remainder of the income in respect of the Recordings recorded prior to the Departure Date shall be credited to the Remaining Members’ royalty account and (if there is a debit balance) be applied to the recoupment of the remainder of such debit balance.
26.5
Subject to the provisions above as from the Departure Date if the Term continues in respect of a Leaving Member then in relation to such Leaving Member:
a. the then current Period shall continue in accordance with the provisions of this Agreement and we shall have the same number of options to extend the Term for the Leaving Member as remain to be exercised under this Agreement as at the Departure Date; 
b. all advance payment(s) becoming payable pursuant to this Agreement (both for the then current Period and, if applicable each subsequent Period) shall in relation to the Leaving Member be pro-rata reduced by the Leaving Member’s Pro-Rata Proportion as specified in sub-clause 26.4 (b);
c. the Leaving Member’s Pro-Rata Proportion of the income in respect of the Recordings recorded prior to the Departure Date embodying the Leaving Member’s contribution and the Leaving Member’s share of the income in respect of the Leaving Member’s recordings recorded on or after the Departure Date shall be applied to the recoupment of any advance payments or share thereof debited to the Leaving Member’s separate royalty account but shall not be applied to the recoupment of any advance payments or shares thereof debited to the Remaining Member’s royalty accounts and vice versa;
d. if the Term continues in respect of the Remaining Members then (irrespective of whether or not we shall have given a notice of termination in respect of the Leaving Member) all the provisions of this Agreement shall continue to apply in relation to the Remaining Members but subject to variation, adjustment and/or pro-rata reduction by the Remaining Members’ Pro-rata Proportion including without limitation reduction in advances.
26.6
If we give notice of termination pursuant to clause 26.3 above then in respect of the members of the Artists to whom such notice of termination applies:
a. we shall be under no further obligation to pay such member(s) of the Artists any advance payment(s) thereafter payable save in respect of any Recordings recorded prior to the termination and for which an advance payment is due but not yet paid;
b. any and all continuing rights to which we are entitled following expiry of the Term pursuant to this Agreement shall come into effect as of the expiry of the Term in respect of the Remaining Member(s) and not as of termination of the Agreement in respect of the Leaving Member.
26.7
We shall be entitled (but not obliged) for all purposes of this Agreement to treat the approval or disapproval of the Remaining Members as being the approval or disapproval of the Leaving Member in respect of Recordings recorded prior to the Departure Date.
26.8
If this clause 26 comes into effect then all references to the Group shall also be references to the Artists.
27
MANAGEMENT AGREEMENT
27.1
You hereby acknowledge and accept that we have a separate agreement with you for your management. As a result of the duality of these roles (manager and production/recording company), it is arguable that we face conflicts of interest in respect of your entertainment industry career and interests. Consequently, in order to obviate such conflicts of interest, we have recommended that you are at all relevant times independently advised by a legal adviser who is a specialist or experienced in music and entertainment industry agreements of this nature. You represent and agree that you are entering into this Agreement of your own free will and not under any inducement from us or any other party and that both such agreements are for your benefit. Furthermore:

27.1.1
prior to signing this Agreement you and your independent legal advisers have been informed that we have a separate management agreement with you; 

27.1.2
the implication of this has been fully explained to you by your independent legal advisers; and

27.1.3
in consideration of the representation and agreement contained in sub-clause 6.4 of the management agreement between you and us (as amended by clause 6 of the amending agreement to it made of even date herewith) you acknowledge that as a result of such interests and contractual structure, no conflict of interest shall arise, that is a conflict between (a) our obligations and duties to you as your manager and (b) our obligations and duties to you pursuant to this Agreement. Subject always to sub-clause 6.4 of the management agreement between you and us (as amended by clause 6 of the amending agreement to it made of even date herewith) you hereby waive any and all claims known or unknown that you may otherwise have against us arising from such potential conflict of interests.
28
MISCELLANEOUS
28.1
If we are required to obtain your approval on any matter, our obligation to do so subsists only during the Term, such approval must not be unreasonably withheld or delayed and is deemed given if you fail to notify us of disapproval in writing (giving written reasons) within five (5) days of approval being requested.  Approval is also deemed to have been given without variation to the terms of this Agreement if you give approval but purport to make that approval subject to a variation of the terms of this Agreement or if, in our reasonable opinion, approval is withheld for the purpose of persuading us to agree to vary the provisions of this Agreement for your benefit.  Our inadvertent failure to obtain approval does not constitute a breach of this Agreement but we must then use our reasonable endeavours prospectively to obtain approval. Any  approval shall not be required if we are effectively precluded from complying with our obligation to seek such  approval by reason of general or “blanket” agreements to which our rights are subject. Requests for approval and your responses may be given by fax or e-mail to such number and/or e-mail address as may be specified from time to time by each of the parties. Approval of your nominated representative from time to time for this purpose shall suffice for all purposes.
28.2
It is acknowledged and agreed that nothing in this Agreement provides expressly for any third party to have any right to enforce any term hereof and for the complete avoidance of doubt, the parties do not intend and term of this Agreement to be enforced by or to confer benefit upon any third party.
28.3
Nothing herein shall be deemed to constitute a partnership or joint venture between the parties hereto and neither party shall be bound by any representation, act or omission of the other.
28.4
No waiver of any breach of any term of this Agreement is a waiver of any preceding or succeeding breach of the same or any other term.
28.5
If any part of this Agreement is determined to be void, voidable, invalid, inoperative or unenforceable by a court of competent jurisdiction or by any other legally constituted body having jurisdiction to make such determination the remainder of this Agreement shall continue in full force and effect.
28.6
All notices which are required to be given hereunder must be in writing (and references to “notify” or “notified” are to be construed accordingly) and must be served on the party to be served by recorded delivery sent within Australia addressed to that party at the address of the party to be served as specified in this Agreement or, if different, at such other address as shall be the last known address of the party to be served and is deemed to have been received 48 hours after the date of deposit of the notice in the post office except that  public holidays and the period between the Friday prior to the 25th December in each year and the first working day of the subsequent year (inclusive) are  excluded. Notices which are required to be given to us must be addressed to the Managing Director of [address of label] with copies addressed to the [label's legal adviser and address (if applicable)] 
28.7
No amendment shall be made to this Agreement except in writing by all parties hereto. This Agreement constitutes the entire agreement between the parties you and us at the date hereof and replaces all previous agreements written or oral on the subject matter of this Agreement.
28.8
Any agreement, warranty or undertaking on the part of two or more persons shall be deemed to be given or made by such persons jointly and severally.
28.9
This Agreement shall be governed by the laws and in the courts of the State of [state of jurisdiction] and by the laws of the sovereign nation of Australia.
If the foregoing correctly reflects your understanding of our agreement would you please sign where indicated below.
Yours faithfully





Read and agreed
...............................................



...............................................
Signed by for and on behalf of



Signed by

[name of label]





[name of band member 1]
...............................................








[name of band member 2]








 ...............................................








[name of band member 3]







 
...............................................








[name of band member 4]
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