EXCLUSIVE PUBLISHING AGREEMENT

THIS AGREEMENT is made the __ day _____ of 20__
BETWEEN
(1) [name of publisher] whose registered office is [address of the publisher] ("Publisher"); 
and

(2)
[name of band member 1] of [address of the band member 1]; [name of band member 2] of [address of the band member 2] and [name of band member 3] of [address of the band member 3]. (jointly and severally the "Writer").

1. BACKGROUND

a. The Writer has created and owns the copyright in the pre-term Compositions as listed in Schedule 1 of this Agreement.
b. The Writer and Publisher acknowledge that the Writer shall create future Compositions.
c. The Writer shall provide their exclusive songwriting services to Publisher during the Term (defined hereunder). Writer has agreed to assign to the Publisher all copyright in the Compositions (as listed in the Schedule 1 of this Agreement) and the future Compositions written during the Term on the terms set out in this agreement.
Drafting note: Use 1a if compositions written prior to the commencing of the Term are to be included in the assignment herein and add such songs to Schedule 1 which is a list at the end of the agreement.
2. DEFINITIONS
a. Compositions: shall mean the musical works composed by the Writer during the Term (future Compositions) AND as listed in Schedule 1 of this Agreement (pre-term Compositions).

b.  Rights Period: shall be a period ending 20 years from the signature date hereof.

Drafting note: Copyright on composition can be granted for the life of the copyright (life of the writer plus 70 years) or for a shorter period called “Rights Period”. Rights Periods range from 5 to 50 years. 
c. Net Receipts:  all monies earned and directly identifiable as being from exploitation of the Recordings and Compositions received by or credited to the Label or its sub-Labels as appropriate, less only:
i. taxes required to be and actually deducted;

ii. third party collection society charges;

iii. sums payable by way of remuneration to arrangers, adaptors and translators of Recordings and Compositions;

iv. sums permitted to be retained by sub-publishers or licensees.
v. any direct costs and expenses actually incurred and paid by Publisher or its sub-publishers and/or licensees in earning Net Receipts, including without limitation, the costs of manufacture and distribution of records, sheet music, songbooks and other graphic reproductions of Compositions.
d. Cover: means any exploitation of a Composition which embodies the performance of a party other than the Writer’s (or any group of which Writer may be a featured member) and obtained as a result of Publisher’s efforts. In this agreement, Covers will be deemed to be synchronisation for the purpose of calculating royalties.
e. Territory: shall mean all countries of the World.

f. Sound Recording: a sound recording of a Composition performed by the Writer.
3. TERM
a. The duration of this Agreement (the “Term”) shall be for twelve (12) months commencing on the date hereof (the “Initial Period”).  
b. Writer hereby grant to Publisher the irrevocable and consecutive options to extend the Term for one (1) further period of twelve (12) months ("the First Option Period") and for one (1) further period of twelve (12) months after the First Option Period (the “Second Option Period”), each such option to be exercisable by Publisher by written notice to Writer prior to the date when the Term would otherwise expire.
c. If at the date when the current Period of the Term would otherwise expire (“End Date”) Publisher has neither exercised the option to extend the Term for a further Period nor notified Writer that Publisher do not wish to exercise such option then the following provisions shall apply:
i. Writer shall forthwith inform Publisher in writing that the option has not yet been exercised (an “Option Warning”);
ii. Publisher shall be entitled to exercise its option at any time before receiving the Option Warning or within ten (10) business days thereafter and in the event the Publisher exercise such option to extend the Term then the commencement date of the next Period shall be back dated to the date such Period would have commenced had the Publisher exercised such option in a timely fashion without reliance on this clause;
iii. the current Period of the Term shall be deemed to have continued until Publisher exercise the option or Publisher shall give notice to Writer that Publisher do not wish to exercise the option or until the end of such period of ten (10) business days (whichever shall first occur) and if Publisher exercises the option within that period then the next Period of the Term will be deemed to have started immediately after the date of lapse of the previous Period had it not been for the operation of this clause;
d. During the Term Writer shall not write or compose, or furnish or dispose of, any musical Compositions, works or materials, or any rights or interests therein whatsoever, other that for and to Publisher.
Drafting note: The length of the Term and the number of the option periods above are shown for guidance only and Publisher should customize these to reflect:
- the length of time the Publisher  intends to work with the Writer and keep the Writer under an exclusive agreement;
- the number of songs the Publisher is looking to acquire rights for and commercially exploit (Clause 4 below);
- the length of time given to the Writer to deliver new music to the Publisher and
- the length of time after such delivery that the Publisher will have to commercially exploit the songs.

Drafting note: For recording artist (as opposed to artist who only write/do not perform their songs) the term may be drafted in a manner that matches a recording agreement (i.e. coterminous with a record contract):
“The initial term of this agreement shall commence upon the date hereof and continue for the initial term or the [Recording] Agreement. It is the intention of the parties hereto that the term hereof be coterminous with the term of the Agreement, as same may be renewed or extended from time to time. Accordingly, each extension or renewal of the term of the Agreement shall automatically extend the term hereof for the same period”.

4. MINIMUM COMMITMENT: 

a. Writer guarantees to deliver to Publisher in each Period constituting the Term and each exercised option a minimum of twelve (12) new and original Compositions which are satisfactory to Publisher and are accepted by Publisher (according to Publisher’s and Writer’s normal and usual standards) as Compositions hereunder (“Minimum Commitment”).
b. If Writer shall not comply with the foregoing Minimum Commitment for the Initial Period or any renewal term hereof then such period shall be automatically suspended until thirty (30) days after Writer shall comply with such applicable Minimum Commitment.
c. Notwithstanding the foregoing, all musical Compositions rejected by Publisher as unsatisfactory in excess of five (5) during the any contract Period hereof shall revert to Writer and shall thereafter be the Writer’s sole and exclusive property. 
d. Writer shall deliver the number of Compositions hereinabove to Publisher within eight (8) months of the date of each year constituting the Term or the date each option is exercised by Publisher.
e. If the Writer fails to meet such guarantee during the Term or any exercised option, as applicable, then this agreement shall be extended automatically without payment of further advances until such guarantee shall be met and the time for the exercise of all subsequent options shall be extended for an amount of time equal to such automatic suspension.
f. Notwithstanding anything to the contrary set forth in 4(a) above, in the event that you collaborate as a writer of musical compositions with other writers, each such collaborated musical composition shall count in the proportional share of ownership set out in a separate songwriter’s agreement (as described in clause 12b below) for the purposes of your Minimum Commitment.
g. Compositions written by Writer prior to the Term of this Agreement (pre-Term Compositions) and assigned to Publisher herein shall not count in reduction of Writer’s Minimum Commitment.
Drafting note: The number of the songs of the Minimum Requirement above is shown for guidance only and Publisher should customise this to reflect the number of songs it purports to acquire rights for and commercially exploit in accordance with clause 6.

5. RIGHTS GRANTED: Pursuant to and for the consideration set out in this Agreement the Writer hereby assigns to the Publisher absolutely the following rights and licenses :
a. The Writer hereby grants solely and exclusively to the Publisher for the Rights Period all title and copyright and similar rights in the Territory in the Compositions and acknowledges and agrees that the Publisher shall subject to the terms hereof be exclusively entitled in the Territory to collect all monies earned there from (other than the so called “writers share” of public performance income if such rights have been granted to any performing rights society) during the Rights Period.  In the event that any licensee of Publisher requires an assignment of the rights hereunder from Publisher then Writer shall grant such further rights as shall be reasonably required by Publisher;
b. The Publisher shall be exclusively entitled to administer all Compositions on the terms hereof for the Rights Period throughout the Territory;
c. The publisher shall have the right to make available to third parties, via digital transmissions or physical means, copies of the Sound Recordings embodying the Compositions for the purposes of allowing third parties the opportunity to preview and audition the Compositions;
d. The publisher shall have the right to broadcast or rebroadcast the Compositions by means of radio and/or television and by any other means whatsoever, including broadcasts transmitted from transmitters situated in the Territory wherever the same may be received, and to transmit the Compositions to subscribers to a diffusion service by any means whatsoever, whether with or without visual images, and to exploit the same subject always to the terms of any blanket industry agreements from time to time in force in the Territory insofar as applicable; 
e. The publisher shall have the exclusive right to grant worldwide perpetual or limited licences in respect of any audio visual production originating in the Territory to third parties to reproduce and exploit the Compositions by means of synchronization with any cinematograph film, advertisement, television film or production, videocassette or disc or any other visual image producing device now known or which becomes known after the date of this Agreement known subject always to the terms of any blanket industry agreements from time to time in force in the Territory;
f. a non-exclusive, irrevocable, royalty-free, licence for the Term period to use the Sound Recordings throughout the Territory and such use and exploitation shall be limited to:
i. the right to reproduce the Sound Recordings by means of mechanical and/or digital reproduction by way of record or other sound bearing contrivance and/or visual image producing contrivance (including, but without limitation all of videograms and CD Roms or other digital or electronic formats) or other device now known or to become known after the date of this Agreement solely for PROMOTIONAL purposes;
ii. the rights to copy, edit, alter, fade, stretch, loop, add to or take from the Sound Recordings;
iii. the right to stream the Sound Recordings on our website or a website owned or controlled by us or any third party website of our choosing solely for PROMOTIONAL purposes.
g. Writer acknowledges that Publisher has the right to substitute a new title or titles for the Compositions and to make any arrangements, adaptations, translation, dramatization or transposition of the Compositions in whole or in part, and in connection with any other musical, literary or dramatic material, and to add new lyrics to the music of the Compositions or new music to the lyrics of the Compositions. Writer’s royalties hereunder for any such Composition shall be reduced in such a manner as to reflect the contribution of any new contributor to the Compositions, but no instance may Writer’s royalties be reduced by more than one-half (1/2) 
Drafting note: If writer wishes to be consulted in regards to what the Publisher is allowed to do to the songs, please change the above clause to the following:

“Publisher shall obtain Writer’s prior approval concerning the right to substitute a new title or titles for the Compositions and to make any arrangements, adaptations, translation, dramatization or transposition of the Compositions in whole or in part, and in connection with any other musical, literary or dramatic material, and to add new lyrics to the music of the Compositions or new music to the lyrics of the Compositions. Writer’s royalties hereunder for any such Composition shall be reduced in such a manner as to reflect the contribution of any new contributor to the Compositions, but no instance may Writer’s royalties be reduced by more than one-half (1/2)”

6. OBLIGATIONS OF PUBLISHER
a. The Publisher shall use its reasonable endeavours to exploit the Compositions, during the Term by either:
i. making a recording of the Compositions for the purpose of reproducing the same on a record or other sound bearing contrivance, digital download and/or visual image producing contrivance or device for sale to the public; or
ii. procuring the publication of the Compositions in printed form for sale to the public, including the preparation and editing of the work for use in a hire library; or
iii. procuring the grant of a licence for the synchronization of the Compositions with any advertisement, jingle, film, television, video cassette, computer game mobile phone operative or disc or any other visual producing device; or
iv. procuring a public performance of the Compositions, including but not limited to a transmission on radio, television, internet or similar computer network; or
v. obtaining a Cover of the Compositions.

vi. protecting the copyright and all like right in and to the Compositions during the Retention Period.
vii. registering the Compositions with The Harry Fox Agency for the issuing of mechanical licenses and collection and payment of moneys accrued from any and all such licenses.

b. If any Composition is not exploited by any of the methods outlined above in 3.a.i to 3.a.v within one (1) year from delivery of such Composition to the Publisher the Writer shall be entitled to notify the Publisher by written notice that the Writer requires rights in that Composition to be reassigned to the Writer. If within sixty (60) days after such notice, the Composition is still not exploited by any one of the aforementioned then the rights in such Composition shall automatically revert back to the Writer.
7. OBLIGATIONS OF THE WRITER:
a.  Writer agrees to perform the services required hereunder conscientiously and solely and exclusively for and as requested by Publisher. Writer shall promptly and faithfully comply with all reasonable requirements and requests by Publisher in connection with its business as set forth herein.
b. Writer agrees to execute or sign any other document and do all other acts and things which may be reasonably required to vest in the Publisher the rights granted hereunder.
8. ADVANCE PAYMENTS: 
a. In consideration of Writer providing their exclusive services hereunder Publisher shall pay a non-returnable advance of five-hundred US dollars ($500) which shall be deductible from royalties otherwise payable to Writer. 
Drafting note: Please customise the above amount ($500) to whatever the Publisher is offering the Writer as advance or delete clause altogether if no advance is being offered.
9. ROYALTIES
a. There shall be payable to the Writer on "Net Receipts" which shall mean sums actually received by Publisher in the United States minus the following permissible deductions:
i. Royalties and/or commissions to sub-publishers and/or licensees which may not exceed fifteen percent (15%), except in the case of covers and synchronisations for which the retention may be twenty five (25%), of the sums arising at source and directly and identifiable from the exploitation of the Compositions.
ii. any direct costs and expenses actually incurred and paid by Publisher or its sub-publishers and/or licensees in earning “Net Receipts”, including without limitation, the costs of manufacture and distribution of records, sheet music, songbooks and other graphic reproductions of Compositions.
b. In respect of exploitation of the Compositions the Publisher agrees to pay to the Writer (subject to recoupment of the advances and other recoupable payments) the following royalties:
i. Sheet Music Royalties: fifty percent (50 %) of Net Receipts
ii. Mechanical Royalties: a fifty percent (50 %) of Net Receipts actually received by Publisher from any license issued authorizing the manufacture of the parts of instruments serving to mechanically reproduce the Compositions in the United States.
iii. Synchronization Fees: seventy-five per cent (75%) of any and all sums actually received by Publisher from motion picture and television synchronization. 
iv. Broadcast/Performance Income: fifty percent (50%) of the "publisher's share" of all performing fees received by the Publisher from the broadcast/public performance of the Compositions.  
v. Other Income:  fifty percent (50%) of Net Receipts from any other source being directly identifiable as from usage(s) of the Compositions and not otherwise specifically referred to in this Agreement.
vi. Foreign Income: fifty percent (50%) of any all Net Receipts, after deduction of foreign taxes, actually received (less any cost of collection) by Publisher in the United States from sales, licenses and other uses of the Compositions in countries outside the United States other than public performance fees  which are paid directly to Writer.
Drafting note: the above are customary royalty percentages for each of the different type of publishing royalties. Royalty percentages within the following ranges are considered fair and balanced:
- Sheet Music Royalties: 30-75% of Net Receipts
- Mechanical Royalties: 50-75% of Net Receipts 
- Synchronisation Fees: 50-75% of Net Receipts 
- Broadcast/Performance Income: 50% of the "Publisher's share"  

- Other Income:  50-75% of Net Receipts
In respect to 6.b.iv, Publisher may choose not to give a percentage of its share to writer. Use the following drafting if this is the case:

“Publisher shall not be required to pay royalties to Writer for public performance of the Compositions. Writer shall receive royalties for public performances from the performing rights society with which Writer is may, in the future, become affiliated.”
10. ACCOUNTING
a. The Publisher shall account to Writer in respect of each accounting period as at 30th June and 31st December in each year and shall show all monies received by the Publisher.  Such statements shall be mailed within thirty (30) days after the end of each accounting period together with a remittance by the Publisher to the Writer of all sums thereby shown to be due, provided that the aggregate of such sums exceeds (with balances carried forward from previous periods) the sum of $250.
b. Not more than once in each year and subject to giving Publisher thirty (30) days prior written notice, the Publisher shall at the request of the Writer allow the Permitted Auditors to examine the relevant parts of all royalty accounts and statements only in so far as the same relate to the Compositions hereunder.  
c. In the event that the permitted auditors as aforesaid carry out such an examination Writer shall provide Publisher not less than thirty (30) days prior to such examination with a full list of the titles and writers of all Compositions in respect of which the examination is to be conducted.  The Writer acknowledges that the documents made available for examination contain confidential commercial information and neither the Writer nor the Permitted Auditors shall disclose (other than to Writer's professional advisors) or use on behalf of any third party any facts or information obtained as a result of any such inspection.  After completion of the examination the Writer shall provide the Publisher with a full copy of all reports resulting therefrom.
d. No examination shall be conducted in respect of accounting periods commencing more than two (2) years prior to the date of receipt by the Publisher of a request to conduct the same, or shall be conducted in respect of accounting periods which shall have been the subject of a previous audit hereunder.  Any royalty statement or payment submitted by the Publisher to the Writer and unchallenged by the Writer within two (2) years from the date of issue thereof shall be deemed conclusively settled and binding on the Writer unless a notice to audit such account has already been received by the Publisher.
e. In the event that any audit reveal an underpayment in excess of ten percent (10%) the Publisher shall forthwith remit such sums to the Writer together with the reasonable cost of the audit and interest on the sum underpaid at a rate of 10 percent (10%).
11. WARRANTIES: The Writer represents and confirms that:
a. Compositions written or to be written or produced hereunder shall be original and written in good faith and the exploitation of the rights assigned by this agreement will not infringe the rights of any third party;
b. The Writer is fully entitled to enter and perform under this Agreement.
c. The Writer shall promptly and accurately inform Publisher of all the titles of Compositions to be recorded and produced within the Term and options of this Agreement, the Writer’s interest therein and names and interest of co-writer(s) (if any).
d. Writer indemnify Publisher, its successors and assigns  against all cost, damages, losses and expenses (including legal expenses) suffered  by Publisher as a result of any breach by Writer of the warranties and declarations on you Writer’s part contained herein as are provided by final order or award of a court or settled with Writer’s consent.
12. COLLABORATIONS
a. Whenever Writer shall collaborate with any other person in the creation of any Composition, the Writer shall make all reasonable efforts to ensure that such Composition shall be subject to the terms and conditions of this Agreement. Writer warrants, represents and agrees that prior to the collaboration with any other person, such other person shall be advised of this exclusive agreement and advised that all such composition must be published and owned by Publisher. In the event of such collaboration with any other person, Writer shall cause other person to execute a separate songwriter’s agreement with respect thereto, which agreement shall set forth the division of the songwriter’s share of income between Writer and such other person, and Publisher shall make payment accordingly.
b. In the event that a collaborated Composition cannot be fully made subject to terms and conditions of this Agreement, Writer shall cause other person to execute a separate songwriter’s agreement with respect thereto, which agreement shall grant all necessary licenses to allow publisher to fully exploit the collaborated Compositions and shall set forth the division of proportional share of ownership between Writer and such other person in respect to such composition, and the Writer shall inform the Publisher of the hereinabove arrangement.
13. MINIMUM UNDER CALIFORNIA LAW GUARANTEED: Writer acknowledges that Writer’s work hereunder is of a special, unique, extraordinary and intellectual character which give it peculiar value, the loss of which cannot be reasonably or adequately compensated in damages in an action at law, and that a breach by Writer of any of the provisions of this Agreement will cause Publisher irreparable injury.
a. Writer expressly agrees that Publisher is entitled to injunctive and other equitable relief prevent a breach of this Agreement or any portion thereof, which relief shall be in addition to any other rights or remedies, for damages or otherwise, which Publisher may have.
b. Publisher shall be obligated to pay Writer at the rate or no less than Nine Thousands ($9000) Dollars in the first year of this Agreement. In each subsequent years of this Agreement  Publisher shall pay Writer the amounts provided for in California Code of Civil Procedure, Section 526, and California Civil Code, Section 3423 (Fifth). Prior to the end of such year of this Agreement, Publisher shall pay Writer the difference, if any, between any amounts theretofore received by Writer and the applicable amount provided for herein.
c. In the event that you shall not receive the applicable sum provided for in California Code of Civil Procedure, Section 526, and California Civil Code, Section 3423 (Fifth) during any applicable year hereunder, you shall notify us on a date not later than thirty (30) days prior to the end of that one (1) year and we shall pay you, as a non-returnable advance recoupable from any and all monies payable to you hereunder, prior to the expiration of such one (1) year period, the amount by which the applicable sum exceeds the aggregate amount of all monies theretofore paid to you hereunder during that one (1) year period.
14. ASSIGNMENT
a. The Publisher shall be entitled to assign this Agreement and its benefits and burdens to any Company which is actively engaged in the business of music publishing.
b. No such assignment shall relieve the Publisher of any of its obligation hereunder and as a condition of such assignment being effective Publisher shall procure that the Publisher shall enter into a direct covenant with the Writer to comply with all of the terms and conditions of this Agreement.
15. JURISDICTION
a. This agreement shall be governed by the laws and in the courts of the State of [state of jurisdiction] and by the laws of the United States. Any dispute or legal proceeding regarding the agreement shall take place in the county of [county within the state], in the State of [state of jurisdiction].
b. Arbitration and Mediation shall be also considered by both parties as alternative methods of dispute resolution should it be deemed appropriate according to the circumstances and agreed by both parties.
c. THIS DOCUMENT CONTAINS AN IMPORTANT AGREEMENT WHICH WILL AFFECT THE ARTIST CAREER AS A SONGWRITER.  BEFORE SIGNING WRITER SHOULD BE SURE THAT WRITER UNDERSTANDS ITS CONTENTS AND THAT WRITER WISHES TO BE BOUND BY IT.  PUBLISHER RECOMMEND WRITER TAKING LEGAL ADVICE FROM AN INDEPENDENT EXPERT.
d. The liability of each member of the Writer hereunder shall be joint and several.
16. TERMINATION BY WRITER
a. This Agreement shall terminate immediately if Publisher enter into liquidation (other than a voluntary liquidation for the purposes of reconstruction or reorganisation) or if a trustee or a receiver is appointed to take over all or a substantial part of Publisher’s assets and undertaking.
b. If Publisher default in their obligations in respect of payment of royalties and other sums as required by this Agreement and such default shall (if capable of remedy) continue for a period of 30 (thirty) days after the receipt by Publisher of notice from Writer alleging such default, then Writer shall have the right to immediately terminate this Agreement by notice sent to Publisher.
c. In the event of the termination of this Agreement pursuant to clauses 16.a or 16.b all rights in the Compositions granted to Publisher under this Agreement shall revert immediately to Writer without further formality. Subject to the payment by Publisher of any and all royalties, fees and sums then due from Publisher to Writer under this Agreement, Publisher shall be under no further liability to Writer, whether by way of damages or otherwise.
17. TERMINATION BY PUBLISHER
a. If Writer (being a natural person) enter into bankruptcy or if Writer (being a body corporate) make any composition of Writer’s creditors or if a trustee in bankruptcy is appointed to take over all or a substantial part of Writer’s assets and undertaking, Publisher shall have the option to terminate this Agreement immediately upon giving notice of such termination to Writer.
b. If Writer is in fundamental breach of the provisions of this Agreement to be performed and such default shall continue for a period of 30 (thirty) days after the receipt by Publisher of notice from Publisher alleging such default, then Publisher shall have the right at any time following Writer’s receipt of such notice to terminate this Agreement immediately upon giving notice of such termination to Writer, SUBJECT TO PAYMENT OF ROYALTIES TO WRITER.
c. Termination of this Agreement pursuant to clauses 17.a or 17.b shall be without prejudice to Publisher rights under this Agreement in respect of each and all of the Compositions to which Publisher were entitled pursuant to this Agreement at the date of such termination. 
Publisher and Writer hereby execute this Agreement by counter-parts with the signatures, date and identification details below:
PUBLISHER 

Name of person authorised to sign on behalf of the Publisher: ___________________________________

Signature: _____________________________________  

PRO Affiliation:  ___________________   

PRO Number: _____________________

WRITER

Name of band member (1): _______________________

Signature: _____________________________________  

PRO Affiliation:  ___________________   

PRO Number: ____________________

Name of band member (2): _______________________

Signature: _____________________________________  

PRO Affiliation:  ___________________   

PRO Number: ____________________

Name of band member (3): _______________________

Signature: _____________________________________  

PRO Affiliation:  ___________________   

PRO Number: ____________________

The following is the designated ADMINISTRATOR for the Writer who shall communicate on behalf of the Writer, receive all correspondence and receive all statement and payments

Name of Administrator: _______________________

Address:  ___________________________________  

Email:  _____________________________________   

Phone:  ____________________

The following is the ARTIST NAME designated by Writer for the Compositions under this Agreement:

Artist Name: ________________________________________________

SCHEDULE 1:

	Title of Work(s)
	Duration
	Writer of the composition and agreed percentage of ownership

	(name of song) 
	4’40’’
	(example) Jones (50%); Smith (50%)
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